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An Act to amend 165.92 (3) (a) and 165.92 (3) (b) 1.; and to create 165.92 (3) (¢) of the statutes; relating to: liability for actions
of tribal law enforcement officers when enforcing state laws.
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2009 SENATE BILL 148

April 6, 2009 - Introduced by JOINT LEGISLATIVE COUNCIL. Referred to Committee
on dJudiciary, Corrections, Insurance, Campaign Finance Reform, and
Housing.

AN ACT to amend 165.92 (3) (a) and 165.92 (3) (b) 1.; and fo create 165.92 (3)

(c) of the statutes; relating to: liability for actions of tribal law enforcement

officers when enforcing state laws.

Analysis by the Legislative Reference Bureau

This bill is explained in the NOTES provided by the Joint Legislative Council in
the bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

JOINT LEGISLATIVE COUNCIL PREFATORY NOTE: This bill, prepared fomtle
Legislative Council’s Special Committee on State-Tribal Relatlons agdweSses liability for
the actions of a law enforcement officer employed by an Amegiesfi Indian tribe or band
in this state (tribal officer) when enforcing the laws of L

Background -
Tribal officers do not have the i rent power to enforce state laws but, in

Wisconsin, may acquire this powegdnone of two ways. First, the state or a subd1v1s10n
of the state may grant this pow®r on an individual basis. For example, a county sheriff
may deputize qualifiedtefbal officers.

gherStatutes may grant such power. The most notable example of this is
x WhJCh authorizes a tribal officer to enforce the laws of this state with
6 any person within the boundaries of the tribe’s reservation or off-reservation
lands, if the tribal officer and the tribe meet several conditions. One condition is
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he tmbe must either: adopt a resolution waiving the tribe’s sovereign immunit %
¢ extent necessary to allow the enforcement of liability for its tribal officers’ actighs in Y
the vqurts of this state; or adopt another resolution that the Department of Justig }

provides othégwise, the tribe that employs the tribal officer is liable fi o acts of that
tribal officer while acting within the scope of his or her employments

In additiomys. 175.40 (6) and (7), stats., gives the power toé#nforce certain state
criminal laws and the authority to aid and ass1st to peace officergtbutside their territorial
jurisdiction and to federal law enforcement officers anywhere ipfthe state, under specified
circumstances. The defixition of “peace officer” used in thJS fatute includes tribal officers
who are empowered to achunder s. 165.92.

Also, s. 175.40 (6m), stats., created by 2005 WISC dsin Act 414, gives the power to
enforce state criminal laws an¥ the authority to aid agd assist to off—~duty peace officers
outside their territorial jurisdigtion, under specifié d circumstances. Again, “peace
officer” includes tribal officers whiq are empowerg Al to act under s. 165.92. Unlike ss.
165.92 and 175.40 (6) and (7), the Xatute addr¢ssing off-duty officers states that, for
purposes of civil and criminal liabilit¥ (inclugih hg legal representation and payment of
judgments) and worker’s compensation\an ¢ff f—duty officer acting under that authority
is considered to be acting in an official ca Py ity as an officer of the state, state employee,
or agent of the state. In other words, th &tate may be liable for the actions of an officer
acting under s. 175.40 (6m).

The Bill
Liability Under s. 165.92 _

The bill provides an altery btive to the waiveNof sovereign immunity by the tribe
that is currently required for gdribal officer to exercide the powers specified in s. 165.92
(and, by extension, the powey! £ under s. 175.40). It all\ws the tribe to instead maintain
liability insurance with a lighit of at least $2,000,000 for ¥ny occurrence. It requires that
the insurance policy provide that the insurer may not raisdithe defense of tribal sovereign
immunity in defendingA claim against the policy, up to tie limits of the policy. This
alternative applies on¥ if the tribe has provided evidence okthe required insurance to
DOJ.

The bill alsmakes a cross-reference change to clarifj\that a tribe’s liability
includes liability for actions when transporting an arrested persoand clarifies that the
tribe’s hablhty for the acts and omissions of its tribal officers.
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Lzabzlzty Unfler s. 175.40 (6m)

y fted above, s. 175.40 (6m) specifies that an officer acting und the authority
of th1s sp atute is considered to be acting as an officer, employee, or agenbof the state,
meanipg that the state may be liable for the actions of a tribal officer empo¥ered to act
unde . 165. 92, among others, when acting under the authority of s. 175.40 (6¥p). At the
same time, s. 165.92 (3) states that the employing tribe is liable for the actions o a tribal
ofﬁcer acting under s. 165.92. To remove any amblgulty regarding which Kability

ovision applies, the bill clarifies that the liability provisions in s. 165.92 (3) do not'g ply
Aoa tribal officer acting under the authority of s. 175.40 (6m), meaning that the liab
{ provisions of s. 175.40 (6m) apply, mstead ; ; — M
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1 SECTION 1. 165.92 (3) (a) of the statutes 18@ to read:
2 165.92 (3@/(@66 Exce rovided in 8. 175.40 (6m) (¢) 1. and unless
3 otherwise provided in a joint program plan under s. 165.90 (2) or an agreement
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SENATE BILL 148 SECTION 1

between a political subdivision of this state and a tribe, the tribe that employs a tribal
law enforcement officer is liable for all acts and omissions of the officer while acting
within the scope of his or her employment, and neither the state nor any political

subdivision of the state may be held liable for any action of the officer taken under

the authority of sub. (2) (a).

Nore: Clarifies that the liability provisions of s. 175.40 (6m) apply to a tribal law
nforcement officer acting under that subsection. This provision also clarifies that a
tribe’s liability is for the acts and omissions of its officers and that a tribe’s liability applies
to the transportation of an arrested person under s. 165.92 (2) (¢), as well as actions
empowered under s. 165.92 (2) (a). e

SECTION 2. 165.92 (3)Th)T."6f the statutes is amended to read: ““'-m\\f\ﬂi

165.92 (3) (b) 1. Ne Except as provided in par. (¢), no tribal law enforce€ment ‘i

b. (2) (a)

fficer may exercise or perform the powers or duties described under 2

unless the governing body of the tribe that employs the officer =»-—6 and has in
effect a resolution under this paragraph. Except as provided bd. 2., aresolution
under this paragraph shall include a statement that - e waives its sovereign
immunity to the extent necessary to allow the enfo in the courts of this state
of its liability under par. (a). /

SECTION 3. 165.92 (3) (¢) of the statu‘ﬁes is created to read:

16592 (3) (¢c) 1. Asan alternagx‘f{:o a resolution under par. (b), the tribe may

maintain liability insurance thaf does all of the following:

a. Covers the tribe d‘ tribal law enforcement officers for acts and omissions

under par. (a). __ e

b. Has a lisit of coverage not less than $2,000,000 for any occurrence.
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2. This paragraph applies only if the tribe has presented eVidiIf/e»t/Oﬁe\‘

department of justice of the insurance that meets the conditio subd. 1. Upon

the presentation of the evidence under thj division, the department of justice

shall notify the sheriff of ea

Slnty, and the chief of police of each municipality, in |

which the tribe hasa reservation or trust land that the tribe has met this criterion

i
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SENATE AMENDMENT 1,
TO 2009 SENATE BILL 148

October 7, 2009 - Offered by COMMITTEE ON JUDICIARY, CORRECTIONS, INSURANCE,
CAMPAIGN FINANCE REFORM, AND HOUSING.
SAl-/
At the locations indicated, amend the bill as follows:
1. Page 2, line 1: after “statutes is” insert ‘@mbered 165.92 (3) and}.

L

2, Page 2, line 2: delete “(a)” and substitute

3. Page 3, line 6: delete the material beginning with that line and ending with

page 4, line 7, and substitute:

and amended to read:
165.92 (3m) REQUIREMENTS. (intro.) No tribal law enforcement officer may

exercise or perform the powers or duties described under sub. (2) (a) unless all of the

following apply:
(a) 1. The governing body of the tribe that employs the officer adopts and has

in effect a resolution un

resolution-under-this-paragraph-shall include that includes a statement that the

ECTION 2¢. 165.92 (3) (b) 1. of the statutes is renumbered 165.92 (3m) (intro.m

‘\"‘”MWM
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Qintains for exchanging information with law enforcement agenciesy'.
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in the courts of this state of its liability under par—a) sub. (3) or another resolution

that the department of justice determines will reasonably allow the enforcement in

the courts of this state of the tribe’s liability under sub. (3).

SECTION 2g. 165.92 (3) (b) 2. of the statutes is repealed.

SECTION 2r. 165.92 (3m) (a) (intro.) of the statutes is created to read:

165.92 (3m) (a) (intro.) One of the following:

SECTION 3g. 165.92 (3m) (a) 2. of the statutes is created to read:

165.92 (3m) (a) 2. The tribe or tribal law enforcement agency that employs the
officer maintains liability insurance that does all of the following:

a. Covers the tribal law enforcement agency for its liability under sub. (2) and
s. 66.0513.

b. Has a limit of coverage not less than $2,000,000 for any occurrence.

c. Provides that the insurer, in defending a claim against the policy, may not
raise the defense of sovereign immunity of the insured up to the limits of the policy.

SECTION 4g. 165.92 (3m) (b) of the statutes is created to read:

165.92 (83m) (b) The tribe or tribal law enforcement agency that employs the
officer has provided to the department of justice a copy of the resolution under par.

(a) 1. or proof of insurance under par. (a) 2., and the department of justice has posted

either a copy of the document or notice of the document on the Internet site it

(END)




